




 

 

 
Exhibit A 

Additional Terms and Conditions 
 

1.  Additional Credit Terms and Conditions.   
 

a.  Purchaser's obligation to make payments hereunder shall be limited solely to the 
Department of Water Resources Electric Power Fund established by Section 80200 of the 
Water Code (the “Fund”). No liens on or pledges or assignments of the Fund are granted 
hereunder. Any liability of Purchaser arising in connection with this Confirmation 
Agreement or any claim based thereon or with respect thereto, including, but not limited to, 
any Termination Payment arising as the result of any breach or Event of Default under this 
Confirmation Agreement, and any other payment obligation or liability of or judgment 
against Purchaser hereunder, shall be satisfied solely from the Fund. NEITHER THE FULL 
FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE OF CALIFORNIA 
ARE OR MAY BE PLEDGED FOR ANY PAYMENT UNDER THIS CONFIRMATION 
AGREEMENT. Revenues and assets of the State Water Resources Development System 
shall not be liable for or available to make any payments or satisfy any obligation arising 
under this Confirmation Agreement. Section 27 of the WSPP Agreement shall not apply to 
either Purchaser or Seller. 

 
b. Notwithstanding anything to the contrary in the WSPP Agreement, this Confirmation 
Agreement shall be treated as a stand-alone transaction separate and distinct agreement from 
all other Confirmation Agreements. Any Event of Default with respect to this Confirmation 
Agreement will not cause an Event of Default with respect to any other Confirmation 
Agreement and vice versa.  This Confirmation Agreements shall not be netted against any 
other Confirmation Agreement and vice versa.    

 
c.  Payments under this Confirmation Agreement shall constitute an operating expense of the 
Fund payable prior to all bonds, notes or other indebtedness secured by a pledge or 
assignment of all revenues under any obligation entered into by the Purchaser, and rights to 
receive the same, and moneys on deposit in the Fund and income or revenue derived from the 
investment thereof (the "Trust Estate") or payments to the general fund.  Purchaser shall not 
provide in any power purchase agreement payable from the Trust Estate for (i) collateral or 
other security or credit support with respect thereto, (ii) a pledge or assignment of the Trust 
Estate for the payment thereof, or (iii) payment priority with respect thereto superior to that 
of Seller, without in each case offering such arrangements to Seller. 

 
d.  In accordance with Section 80134 of the Water Code, Purchaser covenants that it will, at 
least annually, and more frequently as required, establish and revise revenue requirements 
sufficient, together with any moneys on deposit in the Fund, to provide for the timely 
payment of all obligations which it has incurred, including any payments required to be made 
by Purchaser pursuant to this Confirmation Agreement. Purchaser shall prepare audited 
financial statements and provide copies thereof to Seller at least annually.  As provided in 
Section 80200 of the Water Code, while any obligations of Purchaser pursuant to this 
Confirmation Agreement remain outstanding and not fully performed or discharged, the 



 

 

rights, powers, duties and existence of Purchaser and the CPUC shall not be diminished or 
impaired in any manner that will affect adversely the interests and rights of the Seller under 
this Confirmation Agreement. 

 
e. Purchaser will receive, no later than June 1, 2001, an opinion from the General Counsel 

to the Purchaser that this Confirmation Agreement is enforceable. 

f. Seller shall have the right, but not the obligation, to terminate this Confirmation 
Agreement without recourse against Purchaser for any Termination Payment or other 
costs and without any further obligation or liability of either Seller or Purchaser, within 
the 30 day period following  (i) September 30, 2001 if prior to such date Purchaser has 
not issued bonds rated at least BBB- or better by S&P or Baa3 or better by Moody’s, or 
(ii) the failure of Purchaser to maintain at least one such rating for a period of thirty (30) 
days.  If Purchaser determines for any reason not to rely on the ratings on its bonds, 
including but not limited to, any determination not to issue bonds, the foregoing sentence 
shall not apply and instead Seller shall have the right, but not the obligation, to terminate 
this Confirmation Agreement without recourse against Purchaser for any Termination 
Payment or other costs and without any further obligation or liability of either Party A or 
Party B, within the 30 day period following (i) September 30, 2001 if prior to such date 
Purchaser has not obtained a rating of BBB- or better by S&P or Baa3 or better by 
Moody’s, based on the ability of the Fund to pay its obligations under this Confirmation 
Agreement, or (ii) the failure of Purchaser to maintain at least one such rating for a period 
of thirty (30) days. 

 
2.  Payment.  The billing period for transactions shall be two (2) weeks, such that payments for 
amounts are due and payable on the fifteenth (15th) and the thirtieth (30th) day of each month; 
provided Seller delivers an invoice to Purchaser no later than three (3) days prior to such 
payment date.  The remainder of the billing and payment terms of the WSPP Agreement shall 
apply to this Confirmation Agreement.  

3. Choice of Law/Waiver of Sovereign Immunity Defense.  This Confirmation Agreement and 
the parties’ obligations hereunder shall be governed by California law, without regard to the 
conflicts of law rules thereof.  California law authorizes suit based on contract against the State 
of California or its agencies, and Purchaser agrees that it will not assert any immunity it has as a 
State agency against lawsuits filed in State courts. 
 
4.  Uncontrollable Force.  The provisions of Section 10 of the WSPP Agreement shall apply to 
this transaction.  In addition, the unavailability of natural gas (other than as a result of the price 
thereof or the failure of Seller to arrange for the firm transportation thereof) required by Seller or 
its affiliated companies to generate all or a portion of the Contract Quantity shall be deemed 
Uncontrollable Force. 
 
5.  Loss or Reduction of Energy Supply.  Seller shall have the right to suspend deliveries under 
this Confirmation Agreement if it loses all or a portion of its energy supply through an act of 
eminent domain or if the State (or the Governor in exercising his emergency powers) otherwise 
commandeers the generating facilities owned by Seller's affiliates located in the state of 
California.  Seller shall also have the right to suspend deliveries under this Confirmation due to a 



 

 

bankruptcy of one or more of its affiliated generating companies located in the state of 
California.  If any such suspension lasts more than sixty days, either Party shall have the right to 
terminate this Agreement.  Any termination under this paragraph shall not be deemed an Event 
of Default by Seller, and Seller will not owe Purchaser a Termination Payment. 

6.  Reasonableness of Contract Price/Change in Rates: Purchaser agrees that the Contract Price 
of this transaction is just and reasonable and that it shall not dispute the reasonableness of any 
rates or charges under this Confirmation Agreement.  The terms and conditions and the rates for 
service specified herein shall remain in effect for the term of the transaction, and shall not be 
subject to change through application to the Federal Energy Regulatory Commission by either 
Party, including the State of California and any of its agencies or any affiliate of the Seller, 
pursuant to the provisions of Section 205 or 206 of the Federal Power Act.  Each of Seller and 
Purchaser expressly agrees that it will not make any filings under either Section 205 or Section 
206 of the Federal Power Act to revise this rate schedule.  If, however, a third party should make 
such a filing, the proponent will be required to meet the public interest standard as expressed in 
the Mobile-Sierra doctrine under Section 206 of the Federal Power Act and Potomac Elec. 
Power Co. v. FERC, 210 F.3d 403, 409-10 (D.C. Cir. 2000).  Each of Seller and Purchaser 
expressly retains its rights to protest or otherwise challenge any such revisions or filings.   
 
7.  Event of Default.  In addition to the provisions of Section 22 of the WSPP Agreement, it shall 
be an Event of Default with respect to Purchaser if (i) a State law or regulation of any State 
agency becomes effective that would not permit the Seller to recover all payments due under this 
Confirmation Agreement, including, but not limited to, payment of a Termination Payment or (ii) 
the Department does not meet the terms, conditions, or covenants contained in this Confirmation 
Agreement and such failure shall continue for a period of ten (10) days after written notice from 
the Seller.  
 
8.  Material Adverse Change.  The Contract Price shall be increased to account for the effect of 
any liability, loss, cost, damage and expense, including gross-up, with respect to payments under 
this Confirmation Agreement arising out of a tax or other imposition enacted by the State or any 
agency thereof after the date of this Confirmation Agreement that is not of general applicability 
and is instead directed at the generation, sale, purchase, ownership and/or transmission of electric 
power, natural gas and/or other utility or energy goods and services.  The Purchaser shall receive 
a credit against such Contract Price for reduction in or tax credit with respect to any such tax or 
imposition enacted by the State or any agency thereof after the date of this Confirmation 
Agreement. The Purchaser shall not be responsible for any other costs resulting from actions 
taken by any governmental entity in the exercise of its governmental authority that has the effect 
of increasing Seller’s costs of performing under this Confirmation Agreement; provided, 
however, that the Purchaser shall pay any increased costs of the Seller which arise as the result of 
any direct or indirect action taken or caused to be taken by the State or any agency thereof, for 
the purpose of reducing or effectively reducing payments due hereunder. 
 
9.  Additional Representation.  In addition to the representations set forth in Section 37 of the 
WSPP Agreement, Purchaser represents that, for the duration of the transaction, except for sales 
or exchanges of blocks of surplus energy which exceed the amount necessary to supply 
Purchaser's retail end use customers, the energy purchased hereunder will be resold only to end 



 

 

use customers or to an entity which shall directly deliver the energy for consumption by end use 
customers. 
 
10.  Termination Payment.  For the purposes of this Confirmation Agreement, Section 22.3(c) of 
the WSPP Agreement shall be deemed to provide as follows:  "The Termination Payment shall 
be (i) in the case of Purchaser as the Non-Defaulting Party, the present value of the positive 
difference, if any, of (A) payments under a replacement contract referred to in Section 22.3(a) 
and (B) payments under this Confirmation Agreement, or (ii) in the case of Seller as the Non-
Defaulting Party, the present value of the positive difference, if any, of (A) payments under this 
Confirmation Agreement and (B) payments under a replacement contract referred to in Section 
22.3(a), in each case using the Present Value Rate referred to in Section 22.3(b)."  A Non-
Defaulting Party shall not be required to make a Termination Payment.  For all purposes of 
Section 22.3, notwithstanding any reference to three Business Days, a Termination Payment 
shall be paid no later than one hundred eighty (180) days after receipt of written notice of 
termination, which amount shall bear interest at the Present Value Rate from the time notice of 
termination was received until paid. 
 
11.  Assignment.  In addition to the provisions of Section 14 of the WSPP Agreement, the 
Purchaser may assign this Confirmation Agreement to the bond trustee as security in connection 
with the issuance of the Purchaser's bonds, provided that the creditworthiness of any person who 
assumes Purchaser’s obligations under this Confirmation Agreement is comparable to or higher 
than that of Purchaser.  Such bond trustee shall not be required to assume all of the obligations of 
the assignor and to be bound by all of the provisions and conditions of the WSPP Agreement and 
this Confirmation Agreement unless the trustee undertakes to directly perform the Purchaser's 
obligations under this Confirmation Agreement.      
 
12.  Confidentiality.  In addition to the provisions of Section 30, the Purchaser may disclose the 
terms hereof to its employees, lenders, counsel, accountants or advisors who have a need to 
know such information and have agreed to keep such terms confidential. 
 
13.  Miscellaneous.  Notwithstanding the provisions of Section 35, the Purchaser is not a forward 
contract merchant within the meaning of the U.S. Bankruptcy Code. 






